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CHANDLER, J., FOR THE COURT:
1. Kadyn Darndl Young, by and through his next friend, Rozella M. Young, filed suit againgt the
Universty of Mississppi Medical Center (UM C) under the Mississippi Tort Clams Act, Missssppi Code
Annotated 8 11-46-1to 23 (Rev.2002), for the wrongful death of his mother, LewandaP. Young. Y oung
aleged that Lewandasdeathwas caused by UMC's negligence. After abench trid, the Circuit Court of

the Firgt Judicia Didrict of Hinds County found in favor of UMC. Young gppeds, arguing (1) that the



verdict was agang the overwhdming weight of the evidence; and (2) that the court erroneoudly denied
Y oung's spoliation motion. UMC asserts a cross-gpped that is contingent upon our finding in favor of
Young.
92. Finding no error, we dfirm. Aswedo not find in favor of Y oung, we do not review UMC's cross-
appesl.

FACTS
113. On the afternoon of November 13, 1999, Lewanda underwent bilatera breast reduction surgery
a UMC. Dr. Michad Angd performed the surgery, whichlasted about two hours and forty-five minutes
and ended at 3:00 p.m. At about 7:30 p.m. that evening, Lewanda experienced crampsin her legs. A
nurse examined her legs and concluded that dl sgns were negative for the presence of blood clots. The
next morning, Lewanda was examined by Dr. Kenneth Fisher and released from the hospitd.
14. On November 15, 1999, gpproximeately fifty-one hours after the surgery, Lewanda collgpsed in
her home. Shewasrushed to UMC by ambulance. Lewandawas pronounced dead minutes after arriving
a UMC. An autopsy reveded that the cause of her death was a massive pulmonary embolus. A
pulmonary embolusisablood clot that developsinthe body, travels through the arteria system, and lodges
in the pulmonary artery, blocking the blood supply to the lungs and, potentidly, triggering afata cardiac
incident.
5. At abench trid, Y oung sought to establishthat UM C's negligence proximeately caused Lewanda's
death because UMC had not placed anti-embolic stockings on Lewanda before the surgery. It was
established that anti-embolic stockings are plastic sheaths placed onthe lower legs and thenconnected to
amachine that inflates the stockings, providing compression during surgery. Dr. William Gibson testified

that anti-embolic stockings hepto prevent blood clots and should be used if a patient isto be under generd



anesthesafor longer thanthirty to forty-five minutes. Thisisbecausethe patient'simmobility during generd
anesthesia can cause blood clotsin thelegs. InLewandas medica records, there was no documentation
showingthat the stockings had been used during her surgery. However, anurse recalled that they had been
used and said that she had forgotten to so note on the intra-operative report.

T6. Dr. Angd, testifyingfor Y oung adversdly, said that when he arrived inthe operating room hewas
unable to see if Lewanda was wearing the stockings because her body wasdraped. Hetedtified that anti-
embaolic stockings have been shown to reduce the incidence of blood clotsin the deep veins of the legs
during surgery. However, he said that no study showed that anti-embolic stockings could reduce the risk
of a fata pulmonary embolus. Dr. Angel opined that, though he orders anti-embolic stockings for his
patients, the use of the stockings is not required by the standard of care and, therefore, UMC did not
breach the standard of care.

7. Dr. David B. Apfdberg testified on behdf of Young inthefied of plastic surgery. In hisopinion,
Lewanda had been a an increased risk for developing a pulmonary embolus because she was morbidly
obese, wastaking birth control pills, and had undergone a surgery lasting over thirty minutes. Hetestified
that the standard of care required the use of anti-embolic stockings during any surgery lasting over thirty
minutesand, especidly, for a patient with Lewandas other risk factors. He stated that it was documented
inmedicd literature that anti-embolic stockings aid blood circulationand prevent blood clotsfromforming
inthe deep veins of thelegs. He said that blood clotsin the deep veins of the legs are atype of clot that
can break off and trave to the lungs.

18. Dr. Apfelberg tedtified that, in medicing, if a certain act was not written into a patient's medica

record, then it is assumed that the act was not done. In Dr. Apfeberg's opinion, since the use of anti-



embolic stockings was not documented in Lewanda's medica records, the stockings had not been used.
He opined that UMC had breached the standard of care by failing to use the stockings.
T9. The court found that the standard of care required the use of anti-embolic stockings during
Lewanda's surgery. The court further found that Y oung had proved that the anti-embolic stockings had
not been used during the surgery and that UMC had breached the standard of care. However, the court
concluded that Y oung had failed to prove by a preponderance of the evidence that UMC's breach of the
standard of care proximatdy caused Lewandas death. The court found that Y oung had not shown that
the embolus that killed L ewandaformed during or post-surgery, "permittingonly specul ationor guess-work
asto the proximate cause of death.”

STANDARD OF REVEW
110. This court affords a drcuit court judge Stting without ajury the same deference as a chancdllor.
City of Jackson v. Perry, 764 So. 2d 373, 376 (19) (Miss. 2000). That is, after reviewing the entire
record, we will affirm if the judge's findings of fact are supported by substantia, credible evidenceand are
not manifestly wrong or clearly erroneous. 1d. The trid judge in a bench trid "has sole authority for
determining credibility of the witnesses." Rice Researchers, Inc. v. Hiter, 512 So. 2d 1259, 1265 (Miss.
1987). Wereview errors of law de novo. City of Jackson, 764 So. 2d at 376 (19).

LAW AND ANALYSIS

. WHETHER THE VERDICT WAS AGAINST THE OVERWHELMING WEIGHT OF THE
EVIDENCE.

11.  Young makes two arguments assalling the verdict. Firgly, Young argues that a presumption of

lidbility should have arisendue to UM C'sfailureto produce Dr. Angd's preferencecard. Secondly, Y oung



arguesthat the trid court manifestly erred in finding for UM C because there was subgtantia evidence that
UMC's breach of the standard of care was the proximate cause of Lewandas death.

A. Whether a presumption of liability should have arisen fromthe missing preference card.
12. Tedimony established that a"preference card” isawriting by a surgeon that communicatesto the
operating roomgaff certain preferences of the surgeon'sfor a particular operation, suchashowto position
the patient and the particular sutures and ingruments the surgeon wants to use. A surgeon's preference
card for a certain surgery is not specific to a single patient, but gpplies to dl of the surgeon's patients
undergoing that surgery. Dr. Angel testified that he noted on hisbreast reductionsurgery preference card
that he wanted his patientsto wear anti-embolic stockings during surgery. He admitted that UM C had not
produced the preference card in discovery. Dr. Angel stated that, evidently, the preference card had
"disgppeared” after achange in UMC's adminigtration.
113.  Young arguesthat, without Dr. Angd's preference card, he was unable to establish a primafacie
case of medicad mapractice. He contendsthat the preference card was amedical record which UMC had
adautory obligation to maintain. See Miss. Code Ann. 8§ 41-9-63 (Rev. 2001). He further argues that
UMC'slossof the card should have givenriseto a presumption of negligence and liabilitywhichUMC was
required to rebut.
14.  Young'sargument iswithout merit. Y oung never presented thisburden-shifting argument tothetria
court, and he is barred from asserting it for the first time on appedl. Triplett v. City of Vicksburg, 758
So. 2d 399, 401 (19) (Miss. 2000). The precedent which'Y oung citesdoes not stand for the proposition
that the missng preference card entitled him to a presumption of liability. Further, UMC's loss of Dr.
Angd's preference card did not harmYoung. Dr. Angd stated that his preference card specified that the

anti-embolic stockings be used in dl his breast reductionsurgeries. The probative va ue of the preference



card, had it been produced, would have been to establish ether that Dr. Angel in fact specified the
stockings, or that he did not. If Dr. Angd's preference card did not specify the stockings, then that fact
would have bolstered Y oung's proof that UMC had not used the stockings in Lewandas surgery. But,
there was copious other evidencethat UMC did not use the stockings in Lewanda's surgery, such asthe
complete absence of any notation of their usewithinthe medica records. Infact, thetria court found that
the stockings had not been used in Y oung's surgery. Therefore, Y oung met his burden of proof to show
that the stockings were not used and was unharmed by the absence of the preference card.

B. Whether the verdict was against the overwhel ming weight of the evidence because Young
proved that UMC's breach of the standard of care proximately caused Lewanda's death.

715. Young assertsthat the verdict was againg the overwheming weight of the evidence because he
proved UM C'sbreachof the standard of care proximately caused L ewanda's death. Mississippi physicians
are bound to adhereto nationdly recognized standards of care and have aduty to exercise reasonable and
ordinary patient care. Palmer v. Biloxi Reg. Med. Ctr. Inc., 564 So. 2d 1346, 1354 (Miss. 1990). To
prove a medical mapractice dam, a plantiff must show: (1) the existence of a duty on the part of the
physician to conform to a specific standard of conduct; (2) the specific standard of conduct; (3) that the
resulted. Barner v. Gorman, 605 So. 2d 805, 808-09 (Miss. 1992). Generdly, these dementsmust be
provenby expert testimony. Palmer, 564 So. 2d at 1355. "Not only must this expert [testimony] identify
and articulate the requisite standard that was not complied with, the expert [testimony] must also establish
that the failure was the proximate cause, or proximate contributing cause, of the aleged injuries” Barner,

605 So. 2d at 809.



116. Inthe case sub judice, the court concluded that the standard of care required the use of anti-

embolic stockings during Lewanda's surgery. The court aso found that UMC had breached the standard
of care by failing to use the anti-embolic stockings during Lewanda's surgery. However, the court found
the proof of proximate cause lacking because there wasinauffident evidence that the non-use of the anti-

emboalic stockings was the proximate cause of Lewandas death.

117.  Young contendsthat the trid court's ruling was againg the weight of the evidence because there
was Subgtantid, credible evidence that UMC's breach of the standard of care proximately caused
Lewanda's death. As support for this argument, he relies upon the medica evidence that a patient's
immohbility during general anesthesa places the patient at an increased risk of deep venous thrombosis.
Y oung points out that the medica experts generdly agreed that anti-embolic stockings help prevent deep
venous thrombosis. And, Dr. Apfelberg testified that deep venous thrombi, which are blood clotsin the
legs, canbreak off and cause apulmonary embolus. Further, Dr. Angdl testified that there was atempora
relationship between Lewandas surgery and her fatal pulmonary embolus.

118.  Wefind that the trid court's concluson that Y oung had falled to prove proximate cause was
supported by substantia evidence and was not manifest error. Certainly, there was medica evidence to
support aconclusonthat Lewandasfata pulmonary embolus was causdly related to her breast reduction
surgery. There was evidence that any surgery that included general anesthesia for over thirty minutes
carried an increased risk of a pulmonary embolus. But, Y oung could not recover upon ashowing that the
surgery proximady caused Lewandas fata pulmonary embolus. Rather, Y oung needed to show that
UM C'sfalure to use the anti-embolic stockings proximately caused the pulmonary embolus. Specificdly,

Y oung had to show that, but for UM C'sfalureto usethe anti-embolic stockings, Lewanda had "a greater

thanfifty (50) percent chanceof a[substantidly] better result thanwasinfact obtained.” Harrisv. Shields,



568 So. 2d 269, 274 (Miss. 1993) (quoting Ladner v. Campbell, 515 So. 2d 882, 889 (Miss. 1987)).
No medicd expert tedtified that it was more probable than not that UMC's falure to use the stockings
caused Lewandas fatal pulmonary embolus. While there was testimony that anti-embolic stockings can
help prevent the formation of blood clots during surgery, there was no expert testimony theat the stockings
more likely than not would have prevented Lewandasfatal pulmonary embolus. Therefore, the evidence
that UMC's breach of the standard of care proximately caused the fatd pulmonary embolus was purdy
oeculative. Thisissueiswithout merit.

II. WHETHER THE TRIAL COURT ERRED IN DENYING YOUNG'S SPOLIATION MOTION
CONCERNING THE MISSING PREFERENCE CARD.

119. At the conclusion of the trid, Young moved for a finding of spoliation concerning the missing
preferencecard. "Whenevidenceislost or destroyed by one party (the "spoliator™), thushinderingthe other
party's ability to prove his case, a presumption is raised that the missing evidence would have been
unfavorable to the party reponsible for itsloss.” Thomasv. Ideof Capri Casino, 781 So. 2d 125, 133
(1137) (Miss. 2001). A finding of spoliation may be supported by intentiona or negligent destruction of
evidence by the spaliator. Id. at (141). For example, the negligent breach of a statutory duty to maintain
medica records has beenfound to create a presumptionthat the lost records would have been unfavorable
to the spoliator. 1d. Additiondly, the presumption of unfavorability created by afinding of spoliation dlows
the fact-finder to draw a genera negative inference from the fact of spoliation. 1d. at (137).

920.  Youngargued that UM C'slossof Dr. Angd's preference card entitled imtoafinding of spoliation
and apresumptionthat the preference card would have been adverse to UMC. Thetrid court deniedthe

moation. The court found that the preference card was not a medical record that UMC was Satutorily



required to maintain and that the evidence that the card waslost during a change in adminigration did not
show that UMC'sloss of the card was negligent.
721. On apped, Young argues that the tria court's ruling was error because he was entitled to a
presumption that the preference card would have beenadverseto UMC. Asdiscussed abovein Issuel,
the evidentiary impact of the preference card would have been to support or refute Dr. Angel's testimony
that his preference card specified the use of anti-embolic stockings during his breast reduction surgeries.
Whether or not Dr. Angd specified anti-embolic stockings during his breast reduction surgeries was
probative of whether the ockings wereinfact used in Lewanda's surgery. Therewas other evidencethat
the stockings were not used during Lewandas surgery. Thetrid court foundinfavor of Y oung onthispoint
by concluding that the stockings were not used in Lewandas surgery. This favorable finding shows that
the absence of the preference card did not hinder Y oung's ability to prove hiscase. Thomas, 781 So. 2d
at 133 (137). Evenif this Court were to find that Y oung was entitled to a spoliation presumption, the
presumption could not favorably affect the outcome of his case because the presumption cannot substitute
for proof of proximate cause. Del.aughter v. Lawrence County Hosp., 601 So. 2d 818, 823 (Miss.
1992). "[N]egligent treetment is not inferred from [a] missing hospita record.” 1d. Thisissueiswithout
merit.
122. THEJUDGMENT OF THE CIRCUIT COURT OF THE FIRST JUDICIAL DISTRICT
OF HINDS COUNTY ISAFFIRMED. ALL COSTSOF THISAPPEAL AREASSESSED TO
THE APPELLANT.

MYERS, PJ.,BRIDGES, IRVING, GRIFFIS,BARNES AND ISHEE, JJ., CONCUR.

KING, C.J., DISSENTS WITHOUT SEPARATE WRITTEN OPINION. LEE, PJ., NOT
PARTICIPATING.
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